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Labour Rights: age and employment — how may willing older people

keep on working?

Introduction
Eliminating discrimination

Labour rights promote equality among people, in
the same way human rights do, at work. The
sixth principle of the United Nations Global
Compact states: “Businesses should uphold the
elimination of discrimination in respect of
employment and occupation.” What it effectively
means is that nobody should be discriminated
against or judged on characteristics unrelated to
their merit or to job requirements. Promoting
such values also makes business sense: it
complies with the law, and among other things
enhances internal communication and relations
with the community,! notably in the case of
tackling age discrimination issues.

Age discrimination

Age discrimination at work can happen to
anybody at any given age. Take the example of
a senior citizen that may be discriminated
against upon assumptions about his abilities to
do a good job, or of a young person that may
be discriminated against for his lack of
experience. With an aging population and
estimates of 25 million people over the age of
50 by 2020 and almost a third of the workforce
over the age of 50 in 2020, further challenges
are likely to arise, in spite of age discrimination
law already in place and applicable to every
employee in the UK. This case study aims to
provide an accessible review of working
conditions for older people; it first examines the
legal boundaries of age discrimination; then
goes on to raising awareness on the situation
today; and finally reviews options older people
that want to work.

By 2020, 25 million
Britons will be over the
age of 50 and will
represent a third of the
UK workforce.
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What the Law says
The Employment Equality Regulations

Since the 2006 Employment Equality
Regulations, it is illegal for all organisations in
the UK to discriminate against their employees,
workers and trainees, as well as job seekers,
because of their age. * The law applies to a
variety of contexts: recruitment, terms and
conditions, promotions, transfers, dismissals and
training. It covers both direct discrimination
(e.g. not being considered for a job against
other applicants because of age) and indirect
discrimination (e.g. apply a provision that
disadvantages people of a certain age), to the
exception of certain circumstances that should
be objectively justified.

A wide range of applications

It also covers harassment, victimisation (e.g.
victimise someone because of a discrimination
complaint they made) and discrimination after
the working relationship came to an end. In
addition, it removed upper age limits for unfair
dismissal and redundancy, effectively making
compulsory retirement below 65 unlawful,
except if it can be objectively justified; and
giving employers the duty to consider employee
requests to work beyond 65.° In these cases,
objectively justified means that employers
should be able to show that the discrimination is
both “proportionate” (e.g. there is no reasonable
alternative available) and “legitimate” (e.g. the
employer fears for the health and safety of the
employee in his occupation).® The implications
of age discrimination law can extend to
examples such as the phrasing for job
advertisements and criteria for getting the job
(e.g. if it specifies the applicant needs 10 years’
experience while 2 or 3 years would be
sufficient, this could be a case of indirect
discrimination).”
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The situation today
A common issue

Recent news about age discrimination cases
reveals the wide range of industries in which it is
a concern: from journalism,® TV show hosting,’
to teaching'® and sports;'! and reveal the most
publicised cases are mostly linked to ‘old’ age
rather than ‘young’ age. While it represents a
basic human and labour right violation and is
now punished by the law, a CIPD survey carried
out before the 2006 change in regulation found
that 59% of respondents said they had been
disadvantaged in the workplace because of their
age. * So, what is the impact of age
discrimination on such a variety of industries,
not all mentioned above, and such a number of
people?

Older workers as an asset

The former Department for Business, Enterprise
and Regulatory Reform, now the Department for
Business, Innovation and Skills, estimated the
cost of age discrimination for UK employers at
£750 million in lost opportunities every year.*?
At the other end of the spectrum, there are
some organisations that fully take age into
account, not in terms of discrimination, but in
terms of opportunities; and attempt to take full
use of the capabilities and experience of older
generations. As outlined by Newcastle
University’s Charter for Changing Age, too often
has the ageing population of the UK been
regarded as a negative issue or a burden to be
managed, while older generations positively
impact our economy as consumers and
employees. The Charter, which can be found
onling, notably states that *. The mental capital
and skills of older people should no longer go to
waste. Arbitrary ages of compulsory retirement
or of exclusion from full participation in any
social activity, including education, should in
future be abolished.”"*
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Good practices
The positive impact of older workers

A 2001 Department for Work and Pensions
(DWP) Age Posi+ive paper showed that
employing older workers was associated with
plethora of positive effects: high retention rates,
lower absenteeism, reliability, commitment,
dedication, flexibility and innovation, people
orientated skills, people development skills,
ability to deal with change, leadership and
generic knowledge of other industries.’® Age UK,
the UK's largest charity for older people,
explains that they continue to work mostly for
two reasons: they might enjoy working, or they
have the financial need to work.

Options for older workers

To do so, apart from continuing employment as
usual, many options are available: flexible
working for instance, may be a good deal for
both the employer, who retains the skills and
experience of a seasoned worker, and for the
employee, who may enjoy different working
hours and a complement to his pension.® A
2008 DWP report found that workers aged 50 to
State Pension Age were more likely to work part
time than younger workers; and in addition, that
self-employment was a lot more common for
them as well.” As far as self-employment is
concerned, the PRIME (as in the Prince’s
Initiative for Mature Enterprise) charity, is
dedicated to helping people over 50 to set up
their own business, '® along with incentives such
as a Working Tax Credit scheme designed to
ensure  minimum  income for  people.
Volunteering or training, may also be options for
older people that would like to get back into
work after a redundancy, as a way to gain
further skills and experience®®; as well as getting
in touch with specialist organisations such as
TAEN® (The Age and Employment Network) or
EFA (Employers Forum on Age)* that promote
employment of older people.
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Repairing the errors of the past through
"positive action”

To tackle the issue, in addition to the
Employment  Equality  Regulations, legal
measures, referred to as “positive action,” have
also been implemented, to compensate for the
impact of past discrimination, human and labour
rights” violations; and provide opportunities for
training and work experience to people of
certain age groups. It is worth noting however
that “positive action” is different from “positive
discrimination” and that under no case some
age groups are more favourably treated than
others at recruitment.*

Best practice: NHS

The NHS provides an example of best practices
when dealing with an ageing workforce.

NHS employers are being provided both with
information on the business sense behind
utilising older workers and with examples of
good practices in NHS organisations.” The NHS
encourages them to think and act beyond
compliance with regulation. As a result, a
number of PCTs have removed the retirement
age, in order to better retain talent and
encourage willing workers to stay in work
longer. Other initiatives have included enhancing
work flexibility, as a teaching PCT now offer a
choice of flexible retirement options, such as
flexi-hours, reduced hours, or reducing
responsibilities while retaining the same
position. Some have also fully harnessed the
asset older workers represent by encouraging
intergenerational learning, under the form of
older nurses mentoring young workers and in
addition, recording what has been learned in an
e-portfolio to encourage knowledge transfer and
the recognition of the value and human capital
older workers represent.*
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Conclusion

Equality is a fundamental value behind human
and labour rights. As businesses should strive to
enhance equality, they should consequently
seek to eliminate discrimination at work,
following the principles laid down in the law and
in the United Nations Global Compact. This case
study makes the case for the recognition of
older worker as a valuable asset for companies
and presents numerous benefits in retaining
older workers, including low  absenteeism
reliability, dedication and flexibility, along with
experience. Hence, by managing older
workforce following best practice in terms of
flexibility for instance, organisations like the NHS
comply with the Ilaw, fully take on the
opportunities brought by an older workforce,
best prepare for the future and contribute in
enhancing labour rights by eliminating age
discrimination and encouraging equality among
workers. ,
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